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Dete of Meeting: August 28-29, 1959
Date of Memo: August 19, 1959

Memorandum No. 8

Subject: History in legislature of measures
introduced in 1959 session on recommendation of

Commission.

The attached summary of the legislative history of
Commission meesures in the 1959 session was prepared by Mr. McDonough.
It will be included in the second bound volume of the Commission's
reports, reccemendations and studies. An abbreviated summary of

this meterial will also appear in the 1960 Report of the Commissicn.

Respectfully submitted,

John H, DeMoully
Executive Secrestary




Hote: The bills ere
discussed in the
order in vhich the
studies on which
they are based are
numbered in the
Commission's files.
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HISTORY IN THE LEGISLATURE OF MEASURES INTRODUCED
IN 1959 SESSION ON RECOMMENDATION OF CALIFURNIA

LAW REVISION COMMISSICN

Suspensicn of the Absolute

Power of Alienation

Senate Bill No. 165 was introduced by Senator
Cobey to effectuate the recommendation of the Commission
on this subject.l At the suggestion of the State Bar,
two changes were made in new Section T7l of the Civil
Code enacted by the bill:

(1) "end the provision is wholly ineffective
unless, consistently with the purposes of the trust, it
may be given effect for some pericd not exceeding such
time" was eliminated as unnecessary inasmuch as it merely
states a principle which the courts regularly apply in
determining whether & trust should be given any effect
a:ftef one of its provisions is held invalid in whole or
in part.

(2) "all of the creators" was su‘bstitﬁted for
"the creator" to clarify the meaning of the statute in
this respect.

As thus amended, the bill was peassed by the Legislature
and signed by the Governor, becaming Chapter 470 of the
Statutes of 1959.

3. See 1 Rep., Rec. & Studies, Calif. Law Revision Comm.

G-1, XI {1957); 1959 Report, Calif. Law Revision Comsm.,

supra, p. 1lb.
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conslderation.

Ho alternative
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4.B. 485 be-
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Committee.

C 2

Effective Date of Order Ruling

on Motion for New Trial

Senate Bill No. 163 wae introduced by Senator Cobey to
effectuate the reémendation of the Commission on this
sx:;.'b;ject..2 The bill was passed by the Legislature without
amendment and was signed by the Governor, becoming Chapter 468

of the Statutes of 1959.

Notice to Stockholders of Sale of Corporate Assets

Assembly Bill No. 403 was introduced by Mr. Bradley to
effectuate the reccameendation of the Commission on this Bub,ject.3
The bill was passed by the Assembly but did not pass in the
Senate {was not given a do pass recammendation by the Senate

Judiciary Committee].

Overlapping Provisions of Penal and Vehicle Codes

Assembly Bill Nos. 400 and 402 were introduced by
Mr. Bradley to effectuate the recommendetion of the Commission
on this subject.l.* Assegbly Bill No. 400 4id not pass in the
Assenbly [was not given s do pass recommendation by the
Assembly Cammittee on Criminal Procedure]. Assembly Bill No. 1&02

was passed by the Assembly but did not pass in the Senate.

2. See 1 Rep., Rec. & Study, Calif. Lew Revision Comm., K-1,
XI; 1959 Report, Calif. law Revision Cam., supre, p. 16.

3. See Recommendation & Study p. G-1, supra.

k. See Recommendation & Study p. E-1, supra.
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Procedure for Appeointment of Guardians )
Assembly Bill No. LOL was. introduced by Mr. BEradley to

effectuate the recommendation of the Cammission on this 15111:u,1e¢:1:.5 A
technical amendment was made to the bill in the Assembly. In the Senate
Sections 1461 and 1570 of the Probate Code were amended to eliminate
the provision euthorizing a “person interested in his {the alleged
incompetent's] estate in expectancy or otherwise" to petition for the
appointment of a guardian. This was done because:

(1) The meening of the language is indefinite;

(2) The remaining language, "any relative or friend,” is
broad enough to authorize any legitimately interested person to file
petition; and

(3) The language of these sections is thus conformed to that
of the conservetorship statute {Chapter 1, Division 5 of the Probate
Code) enacted in 1957.

As thus amended, the bill was passed by the Legislature and

signed by the Governor, becaming Chapter 500 of the Statutes of 1959.

Cut Off Date, Motion for New Trial

Senate Bill No. 16k was introduced by Senator Cobey to
6
effectuate the recommendation of the Commission on this subject. The
bill was amended in the Senate to make the alternetive 10-day pericd

within which to make a motion for new trial after the entry of judgment

5. See 1959 Report, Calif. Law Revision Comm., supra, p. 2l.

6. Recommendation and Study, p. F-1, supra.
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begin to run when written notice of entry of judgment is served upon
the moving party rather than from the time when he receives such nctice.
The date of service is more readily susceptible ¢f determination in the
event, of a dispute than is the date of receipt of notice. As thus
emended, the bill was passed by the Legislature and signed by the

Governor, becoming Chapter 469 of the Statutes of 1959.

Mortgages of Personal Property for Future Advences

Senate Bill No. 167 was introduced by Senator Cobey to
effectuate the recamendation of the Coammission on this subject.T A
technical amendment was made to the bill in the Senate and it was
amended in the Assembly to make it clear that where the maximum amount
to be secured ig stated in the mortgage the amount as to which the
natgeges 16 given priority over subsequent lienors is not reduced by
amounts which were borrowed but had been repaid at the time when a
particular advance was made. As thus amended, the bdill was passed by
the Leglislature and signed by the Governor, becoming Chapter 528 of

the Statutes of 195%.

Right of Nonresident Aliens to Inherit

Senate Bill No. 160 was introduced by Senator Cobey to
effectuate the recommendation cof the Comission con this subject .8 The
bill did not pass in the Senate [was not given a do pass recammendation

by the Senate Judiciary Committee].

7. See Recommendation and Study, p. C-1, supra.

8. BSee Recommendation and Study, p. B-1, supra.
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Doctrine of Worthier Title

Senate Bill 166 wes introduced by Senator (obey to effectuate
the recommendation of the Commission on this subject.9 The bill was
passed by the Legislature withoul amendment and was signed by the

Governor, becoming Chapter 122 of the Statutes of 1959.

Presentation of Claims Against Public Entities

Assembly Constitutional Amendment No. 16 and A. B. Nos. 405,
406, k07, 408, 409 and 410 were introduced by Mr. Bradley to effectuate
the recommendation of the Commission on this subject.lo

A.C.A., 16 wae amended in the Assembly to make it clesr that
the euthority given to the Legialature to prescribe proceﬂures governing
the presentation, consideraticn and enforcement of claims extends to
chartered coumbies, chartered cities and counties and chartered cities
and officers agents snd employees thereof. The constitutional amendment
was approved by the Legislature, becoming t:;f 1959, It will be
voted upon by the people at the election.

AB. 405 was quite extensively amended in the Assembly and
the Benate. Many of the amendments appear to be self-explanztory but
the following warrant brief commend:

f1) Section 701 of the Government Codel was
amended to meke the new claims stetute applicable

upon its effective date to all causes of action against

chartered counties and to all causes of action egalnst

9. ©See Reconmendstion and Study, p. D-1, supra.
10, See Recommendetion and Study, p. A-l, supra.

11. - This diecussion is in terms of the sections of the Government Code
enacted by A.B. L405.

-5-
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chertered cities and chartered cities and counties
other than those founded on comtract. This amendment
was based vpon the Commission's conclusion that the
Legislature has the power to prescribe claims filing
procedures for chartered counties with respect to all
claims and for chartered cities and chartered cities
and counties with respect to all claims except those
. founded on contract., The Commission concluded that
it is desirable to give the new claims statute the
broedest scope on its effective date which it
constitutionally may have, The statute will become
effective with respect to claims based on contract
against chartered cities and chartered cities and
counties upon the effective date of the copstitutional
amendment embodled in .

{2) Two additions were made to the list of
claims exempted from the new claims statute by
Coverrnment Code Section 703 because the Commission
determined that they, like the other types of claims listed,
gshould be the subject of partlcularized legislative
treatment in the context of the other statutory pro-
visions relating toc the same subject.

(3) Section 710 of the Government Code was
amended to eliminete the requirement that the clalmant
withhold the filing of suit egainst a local public

entity until bhis claim has been rejected either in
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whole or in part by action of the governing body or

by cperetion of lew, As originaily drafted the new
claims statute gave a local public entity 80 days

to act upon a claim before the claimant could b;-ing
suit. The State Bar objected strongly to this provision
on the grounds that it was not necessary for the
protection of public entitlies arnd would wnduly pre-
Jjudice claimants by delaying the date of trial and
preventing the prompt initiation of discovery pro-
ceedings. No representative of a public entity

spoke in -defense of the 80-day waiting period when

the bill was under consideration by the leglsiature

and the Coamnission concluded that it should be eliminated
from the statute.

(4) Section 711 of the Government Code was
amended to required that the claim be signed on the
theory that this requirement would or might have the
effect of assuring the bona fides and accuracy of the
claim in af least some instances and that it might
alsc facilitate prosecutions under Section T2 of
the Penal Code for filing false claims.

(5) Section 712 of the Government Code was
amended +o require only that the local public
entity mail a written notice of the inpufficiency
of a claim, thus throwing on the claimant the risk

of his failure to receive the notice either because

-7-
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the address given on the clalm is erraneous or
because the mail miscarries. Conforming amend-
nents were made to Section T13 of the Government
Code.

(6) The first paragraph of Section 713 of the
Government Code was eliminsted because of concern that
the provision that a local public entity might "assert
as a defense” either that no claim was presented
or that a claim as presented or that a claim as
presented did not comply with Section 711 might have
been construed to require the public entity to raise
the defense affirmatively as & matier of pleading and
40 preclude it from demurring to a compleint for
failure to allege complience with the statute.

{7) The provision in Section Tl4 of the
Govermment Code in the bill as introduced with
respect to the time for presenting claims was
transferred to a new Section T15. In Sectlon T15
of the Government Code as enacted there is substituted
for the original 100-day claim filing pericd applicable
to all claims a provision that claims relating to
causes of action for death or for physical injury
to the person ar to personal property or growing
crops must be présen‘bed within 100 dsys and that
a claim relating to any other cause of action must

be presented within one year. This change was made

B
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upon fhe joint representation to the Commissicn
by the State Bar, the County Auditors' Assoclation
and various public entities that a 100-day claim
presentetion period is both unnecessary and unwork-
able in respect of claims not arising out of
physical injury to perscn or property.

(8) Section T17 of the Government Code in
the bill as enacted {Section 716 in the bill as
introduced) was amended to eliminate the requirement
that written notice be given to the person who
presents a claim when the claim is accepted as
prepented. The giving of such notice is not
necessary to afford the claiment an opportuniity to
protect his rights, as it may be where the clalm
ig rejected in vhole or in part. Moreover, giving
notice in the case of the hundreds or even
thousands of claims routinely accepted would be
very burdenscme in the case of the larger local
public entities. In any event, the claimant will
ordinarily receive notice of scceptance within a
reé.sona'ble time in the form of a warrant paying
his claim.

(9) Bection 717 of the Govermnment Code in
the bill as enacted (Section T16 in the bill ae intro-
duced} was slso amended to eliminate the provision that

the governing body of 4 local entity fdiay not recomsider

G
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action taken vmon & claim, Upon further consideration
the Commission concluded that the desirability of
finelity in the bandling of claims is outweighed

by the desirability of permitting the entity to
reconsider action previously teken, particularly

since new evidence may be adduced in some cases.

The provision relating to coampromise of suits was
moved to a new Section T20 of the Government Code

in the bill as enscted.

(10) Section 717 of the Government Code in the
vill as introduced was deleted as unnecessary in view
of the elimination of the 80-dey weiting period
between the presentation of a claim and the filing
of suit.

(11} Subdivision (a) of Section 718 of the
Government Code was amended to eliminate the pro-
vision that allcowance of a claim in full precludes
suit on any part of the cause of action to which
the claim relates. Instead, the claiment's acceptance
of the amount sllowed is given such effect. Upon
further consideration the Cammission concluded that
in a case where a claimant has mistekenly understated
his cleim the public entity should not be able to
foreclose amendment of the claim by promptiy

accepting it as presented.

=10=
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(12) s=ction T18 of the Government Code
was also amende:i to eliminate any nference which
might have been drswn from the lest paragraph
thereof that a writ of mendamus or other pro-
ceeding might be drought to compel action to be
teken wpon & claim. There is no need for such a
procedure inasmuch as the claimant may bring suit
upcn his cause of action at any time after he has
presented & claim.

{13) Proposed Section 719 of the Government
Code was eliminated from the bill. The Conmission
wae persuaded that while there are cases in which
the amount set forth in a claim should not
constitute a limitation upon the amount which
may be pleaded, proved or recovered in a suit
on the cause of action to which the claim relates,
there may be other cases in vhich the disparity
between the amount set forth in a claim and the
smount prayed in en action would be so great that
the clsim could not be said to camply with sub-
division (d) of Section 71L. The Commission
concluded that it would be best to leave this
matter in the hands of the courts to be decided
on 8 case by cage basis.

{14) Proposed Section 720 was eliminated

from the bili. The purpose of this section as

-11=
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it sppeared in the bill as introduced was to
codify the principle, applied in & number of
recent cases as reported by the Commission's
research consultant, that in appropriate
circmnstaﬁces a public entity may be estopped
from relying upon a claimant's fallure to
present a timely and sufficient claim. The
Comeission was concerned, however, that the
statement of this principle in Section T2C
might, on the une hand, go beyond the scope of
the principle as developed in cese law or, on
the other hand, in scme measure limit the
courts in developing the principle further to
meet the exigencies of particular cases which
might arise. The Commigsion concluded that the
best course is to leave the development of the
estoppel principle to the courts.

(15) Section 719 of the Government Code in
the bill as enacted did not appear in the dill
as introduced. When the bill was first emended
a special limitation provisicn for causes of
action againgt local public entities to which
the new claime statute is applicable was added
thereto because it was anticipeted that if the
80-day waiting period was enacted the courts would,

in accordance with past decisions, hold that the

12
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statute of limitations was tolled during such
period. With the elimination of the waiting
period there appeared to be no reason to have
e special statute of limitations for such claims.
The effect of Section T19 is to meke appliceble to
public entities, except vhere a different stetute
of limitations is specifically applicable, the sane
ptatutes of limitations as are applicable to claims
asserted against defendants cther than local public
entities. A releted change was made in the last
parsgraph of Section T15 of the Govermment Code
in the bill as enacted; since the ordinary statutes
of limitations are applicable to claims against
local public entities the special provision relating
to the beginning of the claim filing period iz no
longer necessary.

(16) Section 4 was added to the bill to

meke it clear thet the new c¢laims statute is

prospective only In its operation.

Asgembly Bill No. %06 is a nonsubstentive recodification bill
which brings into the seme new division of the Govermment Code {Division
3.5 of Title 1) which contains the new claims statute (Chapter 2 of
Division 3,5) the existing statuﬁes relating to the presentation of
clajms against the State {which is made Chapter 1 of Division 3.5) and

the existing statutes relating to the presentation of a claim as a

-13-




prerequisite to suit against & public officer or employee (msde
Chapter 3 of Division 3.5). Section 5 wae added to the bill in the
Assenbly to mske it clear that no substantive change is intended to
e made in these statutory provisions by their removal to Division
3.5. Certain technical amendments were also made to the bill in the
Agsenbly.

Asgenbly Bill No. 407 makes such conforming changes in the
law relating to the presentation of cleims against countles az are
necessary in view of the enactment of the new claims siatute. Section
17 of the bill was smended in the Senate to conform it to the pro-
visions of a bill which was passed by the Legislature and signed by
the Governor.

Assembly Bill No. 408 makes such conforming changes in the
law relating to the presentation of claims againet cities as are
necessary in view of the enactment of the new claims statute. A
technical amendment was made to the bill in the Asgenbly.

Asgembly Bill No. 409 makes such conforming changes in the
law relsting to the presentation of claims against various types of
districts ae are necessary in view of the enectment of the new claims
stetute., Technical =smendments were mede to the bill in the Assembly
and in the Senate.

Assembly Bill No. 410 mekes such conforming changes in the
law relating to the presentation of claims against other types of
districts as are necessary in view of the enactment of the new claims
statute. Section 87 was added to the bill in the Assembly to include
a statute which came to the Coammission's ettention after the bill was
introduced.

=1k




Note: Chaptexr
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yet avail-
able here.
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Assembly Bilis Nos. 405, 406, 407, 408, 409 and 410
were passed by the legislature and signed by the Governor,

becoming Chapters P 3 5 3 , and

of the Statutes of 1959, respectively.

Recodification of Statutes Relating to Grand Juries

Assembly Bill No. 404 was introduced by Mr. Bradley to
effectuate the recommendation of the Commission on this subject.l
Technical amendments were made to the biil in the Senate. Ae
thus amended, the bill was passed by the Legislature and signed

by the Governor, becaming Chapter 501 of the Statutes of 1959.

12. See 1959 Report Calif. Law Revision Comm., supra, p. 20.
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